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MVEMORANDUM OPI NI ON

LARO Judge: Petitioners, while residing in Mirrieta,
California, petitioned the Court under section 6330(d) to review
respondent’s proposed collection activity in the formof a |evy.
Respondent proposed this action to collect petitioners’ joint
Federal inconme tax liability for 1994 and 1995. Currently, the

case is before the Court on respondent’s notion for summary
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j udgnent under Rule 121(a). Petitioners responded to
respondent’s notion under Rule 121(Db).

We shall grant respondent’s notion for summary judgnent.
Section references are to the applicable versions of the Internal
Revenue Code. Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

Petitioners filed joint Federal inconme tax returns for 1994
and 1995 reflecting refunds for both years. These returns were
| ater audited, and on or about April 19, 1999, respondent
assessed incone tax deficiencies and rel ated penalties and
i nterest against petitioners with respect to 1994 and 1995.
Petitioners failed to pay fully the anmounts assessed and in
February 2000 ceased naki ng nonthly paynents of $2,500 per nonth
as mandated by an install nment paynent agreenent. On or about My
7, 2001, respondent issued to petitioners a letter entitled
“Final Notice - Notice of Intent to Levy and Notice of Your Right
to a Hearing Under | RC 6330".

On or about June 8, 2001, petitioners submtted a Form
12153, Request For A Collection Due Process Hearing. On January
10, 2002, petitioners submtted an offer in conprom se and a
collection information statenent in connection with their request
for a hearing. Respondent’s Appeal officer determ ned that the

offer in conprom se should not be accepted because the offer and



-3-
supporting financial information were inconplete. Petitioners
did not provide the conplete information. On January 17, 2002, a
heari ng was hel d between respondent’s Appeal s officer and
petitioners’ counsel Judy E. Hamlton. In connection with the
hearing, the Appeals officer reviewed Internal Revenue Service
transcripts of account for petitioners’ 1994 and 1995 i ncone tax
lTabilities.

On April 12, 2002, respondent sent petitioners a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (Notice of Determ nation) regarding petitioners’ 1994
and 1995 incone tax liabilities. On May 13, 2002, petitioners
filed with the Court a Petition for Lien or Levy Action. Neither
in the petition nor in the previous request for a hearing did
petitioners raise any issues with respect to the existence or the
anmount of the underlying tax liability. Instead, petitioners
all ege that they were denied their right to a hearing under
section 6330, that they were denied participation in the
proceedings relating to their offer in conprom se, and that they
were subjected to punitive conduct by personnel of the Internal
Revenue Service (IRS). Petitioners ask the Court to remand this
case to Appeals for further consideration of an offer in
conprom se or, alternatively, to transfer this case to the

appropriate Federal District Court.
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On July 11, 2003, respondent noved for summary adj udi cation

on all issues presented in this case. On August 20, 2003,

petitioners filed with the Court a reply to that notion.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,

deposi tions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994). The noving party bears the burden of proving
that there is no genuine issue of material fact, and factual
i nferences are drawn in a manner nost favorable to the party

opposi ng summary judgnent. Dahlstromv. Conm ssioner, 85 T.C.

812, 821 (1985); Jacklin v. Conmm ssioner, 79 T.C 340, 344

(1982).

As wll be shown in the discussion that follows, petitioners
rai sed no genuine issue as to any material fact. Respondent
supported his notion for summary judgnent with the pleadings,

exhibits, and an affidavit of one of his attorneys. Petitioners’
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reply was supported by materials not responsive to the nerits of
respondent’s notion. The reply also did not set forth any
specific facts showi ng a genuine issue for trial. W consider
“the pl eadings, answers to interrogatories, depositions,
adm ssi ons, and any other acceptable nmaterials, together with the
affidavits”, and find no genuine issue as to any material fact.
Rul e 121(b). Accordingly, we conclude that this case is ripe for

summary judgnent. Celotex Corp. v. Catrett, 477 U. S. 317 (1986).

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary nmay collect such tax
by levy on the person’s property. Section 6331(d) states that at
| east 30 days before enforcing collection by |levy on the person’s
property, the Secretary must furnish the person with a final
notice of intent to levy, including notice of the admnistrative
appeal s available to the person.

Under section 6330, the Conm ssioner cannot proceed with
collection by levy until the person has been given notice and the
opportunity for an adm nistrative review of the matter (in the
formof an Appeals Ofice hearing) and, if dissatisfied, with
judicial review of the admnistrative determnation. Davis V.

Comm ssioner, 115 T.C. 35, 37 (2000); Goza v. Comm ssioner, 114

T.C. 176, 179-180 (2000). In the case of such judicial review,

the Court will review a taxpayer’s liability under the de novo
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standard where the validity of the underlying tax liability is at
i ssue. A taxpayer’s underlying tax liability nay be at issue if
he or she “did not receive any statutory notice of deficiency for
such tax liability or did not otherw se have an opportunity to
di spute such tax liability.” Sec. 6330(c)(2)(B). The Court wll
review the Comm ssioner’s administrative determ nation for abuse
of discretion with respect to all other issues. Sego v.

Comm ssioner, 114 T.C 604, 610 (2000).

Here, petitioners do not dispute the existence or the anount
of an underlying tax liability. Therefore, the proper standard
for our review of respondent’s determ nation is abuse of
di scretion. Under section 6330(c)(3), the determ nation of an
Appeal s officer nust take into consideration (A) the verification
that the requirenents of applicable |aw and adm nistrative
procedures have been net, (B) issues raised by the taxpayer, and
(C) whet her any proposed coll ection action bal ances the need for
the efficient collection of taxes wwth the legitimte concern of
the person that any collection be no nore intrusive than
necessary.

Here, the Appeals officer addressed all these matters.

He satisfied the first requirement by review ng the Internal
Revenue Service transcripts of petitioners’ account. H Il v.

Conmi ssioner, T.C. Menp. 2002-272; Kuglin v. Conm ssioner, T.C

Meno. 2002-51; Wishan v. Conmi ssioner, T.C Menp. 2002-88.
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The Appeals officer satisfied the second requirenent by
considering the issues raised by petitioners. The only issue
rai sed by petitioners was their inability to pay the liability in
full and, in that regard, petitioners requested that they be
allowed to satisfy the liability through an offer in conprom se.
The Appeals officer addressed this request by review ng the
information submtted, explaining that it was inconplete, and
asking for additional information. Petitioners failed to submt
a properly conpleted Form 656, O fer in Conprom se, and the
required financial information for the consideration of their
request .

As to the third requirenment, the Appeals officer properly
bal anced the need for efficient collection of taxes through the
proposed | evy against the concern that any coll ection action be
no nore intrusive than necessary. Petitioners failed to provide
the information required in order to consider an alternative
col l ection action.

Thr oughout the proceeding, petitioners’ conduct denonstrates
propensity to delay the collection of their outstanding tax
liabilities. W sustain respondent’s determ nation regarding the
proposed | evy as a perm ssible exercise of discretion. W note
as to the allegations set forth in the petition that petitioners
did receive a hearing under section 6330, that petitioners were

given an opportunity to participate in an offer in conprom se,
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and that petitioners’ unsupported allegations create no triable
i ssue of fact regarding the “punitive conduct” by the IRS
personnel .

Regardi ng petitioners’ request to refer this case to a
different forum we observe that this Court has jurisdiction over
the appeal of the adm nistrative determ nations where the

underlying tax liability concerns unpaid i ncone taxes, as opposed

to the other taxes. See, e.g., Goza v. Conm ssioner, supra,;

Danner v. United States, 208 F. Supp. 2d 1166 (E. D. Wash. 2002);

Gllett v. United States, 233 F. Supp. 2d 874 (WD. Mch. 2002).

Therefore, we decline to grant petitioners’ request.

We have considered all argunents raised by the parties and
have found those argunents not discussed herein to be irrel evant
and/or without nerit. Accordingly,

An appropriate order and

decision will be entered for

r espondent .




